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The Advocate’s Gateway toolkits aim to support the early identifica-

tion of vulnerability in witnesses and defendants and the making of 

reasonable adjustments so that the justice system is fair. Effective 

communication is essential in the legal process. The handling and 

questioning of vulnerable witnesses and defendants are specialist 

skills. 

These toolkits draw on the expertise of a wide range of profession-

als and represent best practice guidance; they are not legal advice 

and should not be construed as such. 

The toolkit contains information about ground rules hearings 

(‘GRHs’) in the criminal courts and is primarily intended for 

use by advocates as well as solicitors, police officers, social 

workers and judges. This toolkit is written with criminal pro-

ceedings in England and Wales in mind. However, the ground 

rules approach is also applied in other parts of the justice 

system, for instance, the family courts, the employment tri-

bunals and the Court of Protection.   

Family Procedure Rules, Part 3AA paragraph 5(2) mandates a 

ground rules hearing ‘when the court has decided that a vul-

nerable party, vulnerable witness or protected party should 

give evidence. The approach has also spread beyond England 

and Wales to other jurisdictions, such as Northern Ireland 

(for example, see Galo v Bombardier Aerospace UK [2016] 

NICA 25) and New South Wales, Australia.  

However, Scotland is the first jurisdiction to include ground 

rules hearings in primary legislation; see section 5(2) of The 

Vulnerable Witnesses (Criminal Evidence) (Scotland) Act 

2019 which amends Criminal Procedure (Scotland) Act 1995 

This toolkit is supplemented by The Advocate’s Gateway 

ground rules hearing checklist (Cooper, 2015, 2016, 2019). 

Key points include: 

• GRHs are used by judges to make directions for the 

fair treatment and effective participation of vulnerable 

defendants and vulnerable witnesses. Courts must 

take reasonable steps to ensure the effective partici-

pation of vulnerable defendants and witnesses. 

• Where directions for the appropriate treatment and 

questioning are required, the court must set ground 

rules (Criminal Procedure Rules (CrimPR 2020), 3.8(7)

(b)). 

1. INTRODUCTION 

The Advocate’s Gateway is the owner or the licensee of all copy-

right in this document. All rights reserved. You may read, print one 

copy, or download this document for your own personal use. You 

may not make commercial use of this document, adapt, or copy it 

without our permission. Every effort has been made to acknowledge 

and obtain permission to use any content that may be the material 

of third parties. We will be glad to rectify any omissions at the earli-

est opportunity. Use of this Toolkit is subject to our terms of use. 
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• When there is an intermediary they ‘must’ be invited 

to make representations (CrimPR 2020 3.8(7)(a)); in 

other words they must be included in the discussion 

at the GRH. 

• The ground rules can be revisited during evidence in 

the light of questioning and any communication diffi-

culties encountered by the witness. 

• Guidance for family courts, including on GRHs, is 

available in Toolkit 13 - Vulnerable witnesses and 

parties in the family courts. 

 

GRHs are commonly used by judges to make di-

rections for the fair treatment and participation 

of vulnerable defendants and vulnerable wit-

nesses. 

‘A ground rules hearing is the opportunity for the trial judge 

and advocates to plan any adaptations to questioning and/

or the conduct of the hearing that may be necessary to facil-

itate the evidence of a vulnerable person’ ’  

Equal Treatment Bench Book April 2023, page 76, para 139 

Advocates should therefore be alert to risk factors which 

may indicate that a witness or party is vulnerable and there 

are issues regarding their communication skills which would 

affect the quality of their evidence, and that a GRH is there-

fore required. General risk factors that suggest a witness is 

vulnerable are outlined in Toolkit 10 - Identifying vulnera-

bility in witnesses and defendants. When necessary, expert 

advice (including an intermediary assessment) should be 

sought. 

 

Courts must take every reasonable step to en-

sure the participation of vulnerable witnesses 

and defendants. 

The CrimPR state that ‘the overriding objective’ is that cas-

es are ‘dealt with justly’ (CrimPR 2020, para 1.1(1)).  

 

In addition: 

• ‘In order to prepare for the trial, the court must take 

every reasonable step―to encourage; and to facili-

tate the attendance of witnesses when they are 

needed; and to facilitate the participation of any 

person, including the defendant.’ (CrimPR 2020 para.  

3.8(3)(a)–(b)) 

• ‘Facilitating the participation of any person includes 

giving directions for someone to accompany a wit-

ness while the witness gives evidence, including di-

rections about seating arrangements for that com-

panion; and giving directions for the  appropriate 

treatment and questioning of a witness or the de-

fendant, especially where the court directs that such 

questioning is to be conducted through an intermedi-

ary.’ (CrimPR 2020 para. 3.8(6)(a)-(b)) 

• ‘The judiciary is responsible for controlling question-

ing. Over-rigorous or repetitive cross-examination of 

a child or vulnerable witness should be stopped. In-

tervention by the judge, magistrates or intermediary 

(if any) is minimised if questioning, taking account of 

the individual’s communication needs, is discussed in 

advance and ground rules are agreed and adhered 

to.’ Criminal Practice Direction (CrimPD) 3 E.1 

 

Where directions for appropriate treatment and 

questioning are required, the court must invite 

representations by the parties and by any inter-

mediary and must set ground rules. 

‘The ground rules hearing should cover, amongst other 

matters, the general care of the witness, if, when and where 

the witness is to be shown their video interview, when, 

where and how the parties (and the judge if identified) in-

tend to introduce themselves to the witness, the length of 

questioning and frequency of breaks and the nature of the 

questions to be asked.’  

R v Lubemba; R v JP [2014] EWCA Crim 2064, at [43] 
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In addition, ground rules may include the following (CrimPR 

2020 para 3.8(7)(a)-(b)  

Where directions for appropriate treatment and questioning 

are required, the court must— 

(a) invite representations by the parties and by any in-

termediary; and 

(b) set ground rules for the conduct of the questioning, 

which rules may include― 

i) a direction relieving a party of any duty to put 

that party’s case to a witness or a defendant in 

its entirety,  

ii) directions about the manner of questioning, 

iii) directions about the duration of questioning, 

iv) if necessary, directions about the questions that 

may or may not be asked, 

v) directions about the means by which the inter-

mediary may intervene in questioning if neces-

sary 

vi) where there is more than one defendant, the 

allocation among them of the topics about which 

a witness may be asked, and 

vii) directions about the use of models, plans, body 

maps or similar aids to help communicate a 

question or an answer. 

 

A GRH is required in all intermediary trials and is 

good practice in any case where a witness or de-

fendant has communication needs. 

• ‘Where there is a vulnerable witness or accused, con-

sideration must be given to holding a “ground rules 

hearing”. The greater the level of vulnerability the 

more important it will be to hold such a hearing.  A 

GRH is required in all trials involving an intermedi-

ary.’ (CrimPD 2023 para 6.1.4)  

• ‘[Ground rule] hearings are good practice for all 

young witness cases and other cases with a vulnera-

ble witness or vulnerable defendant with communi-

cation needs’ (Equal Treatment Bench Book p77 

para 144) 

For ground rules hearings and intermediaries for vulnerable 

defendants, see CrimPD 2023 para 6.4. 

 

The GRH should take place as early as possible 

and, if at all possible, before the day of the hear-

ing (Equal Treatment Bench Book p77 para 143).  

That enables advocates to prepare and, if neces-

sary, to adjust their approach; the judge should 

state what the ground rules are and they should 

be recorded; advocates must abide by the 

ground rules. 

‘The arrangements for the trial must be discussed between 

the judge or magistrate(s), advocates and intermediary be-

fore the witness gives evidence  . It is essential for a note of 

decisions reached in a GRH to be created.  The judge must 

use this document to ensure that the agreed ground rules 

are complied with.’ (CrimPD 2023 paras 6.1.4-6.1.5) 

The advocate has a duty to abide by court rulings: ‘In the 

forensic process the decision and judgment of this court 

bind the professions ... in the course of any trial, like every-

one else, the advocate is ultimately bound to abide by the 

rulings of the court.’ (R v Farooqi and Others [2013] EWCA 

Crim 1649, at [109]) 

 

In section 28 (pre-recorded cross-examination) 

cases 

Orders are likely to include:  

• ‘the listing of a GRH (if the judge decides one is nec-

essary).  If one is to take place, depending on the 

circumstances of the case, this should be listed either 

at a convenient date prior to the recorded cross-

examination and re-examination hearing, or it should 

take place immediately prior to the recording of the 

cross-examination and re-examination’ (CrimPD 

2023 para 6.3.21g)  

• ‘The timetable should ensure the prosecution evi-

dence and initial disclosure are served swiftly. The 

GRH, if one is ordered, will usually be soon after the 

deadline for service of the defence statement, with 

the recorded cross-examination and re-examination 

hearing about one week later. However, there must 

TOOLKIT 1                                                                                                                                                                                                                    
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be time afforded for any further disclosure of unused 

material following service of the defence statement 

and for determination of any application under s8 

CPIA 1996.  Subject to judicial discretion applications 

for extensions of time for service of disclosure by 

either party should generally be refused.’ (CrimPD 

2023, para 6.3.22) 

• ‘It is imperative parties abide by orders made at the 

PTPH, including the completion and service of the 

Ground Rules Hearing Form by the defence advocate. 

Delays or failures must be reported to the judge as 

soon as they arise; this is the responsibility of each 

legal representative.’ CrimPD 2023, para 6.3.28 

Advocates ensure they are familiar with CrimPD 2023 6.3 

(Pre-recording of cross-examination and re-examination for 

witnesses (s.28 YJCEA 1999)) 

 

The GRH directions should be recorded in open court. 

GRH like any hearing should normally take place in public, 

the court may adapt that in the circumstances, e. g., be-

cause of the witness or any issues being discussed, it can 

take place in private or through use of remote live link. 

The court should consider how technology might be used to 

allow the GRH participants to take part in the discussion 

from remote location(s). 

 

The intermediary (if there is one) must be in-

volved in the ground rules discussion (CrimPR, 

para 3.8 7)). 

• ‘Ground rules for questioning must be discussed be-

tween the court, the advocates and the intermediary 

before the witness gives evidence, to establish (a) 

how questions should be put to help the witness un-

derstand them, and (b) how the proposed intermedi-

ary will alert the court if the witness has not under-

stood, or needs a break.’ (Application for a Special 

Measures Direction, Part F) 

• The judge may require the advocates to consult the 

intermediary regarding the wording of their ques-

tions. (See further below.) 

• In the event of disagreement about the proposed 

questions, the judge must decide what is appropri-

ate: ‘a trial judge is not only entitled, he is duty 

bound to control the questioning of a witness’ (R v 

Lubemba; R v JP [2014] EWCA Crim 2064 at [51]). 

The judge has a duty to intervene even if the inter-

mediary does not. 

The trial judge must give a direction to the jury about the 

use of an intermediary either for a witness or for a defend-

ant at the start of the trial.  Sample directions are included 

in the Crown Court Compendium 2023, pages 3-37 to 3-38.  

Directions to a jury about special measures for a witness: 

• ‘Where on a trial on indictment evidence has been 

given in accordance with a special measures direc-

tion, the judge must give the jury such warning (if 

any) as the judge considers necessary to ensure that 

the fact that the direction was given in relation to 

the witness does not prejudice the accused.’ (Youth 

Justice and Criminal Evidence Act 1999 (YJCEA), 

section 32) 

• ‘Any special measures, including the use of an inter-

mediary, should be explained to the jury.  Depending 

on the age of the child or the vulnerability of W, it 

may help the jury to explain how W’s level of under-

standing, regardless of intelligence, may be limited. 

This may be done before W gives evidence. It may 

help the jury and be fair to all parties to explain to 

the jury, before such a witness is cross-examined,  

3. PRACTICAL ISSUES ARISING  

    FROM THE USE OF A REMOTE 

TOOLKIT 1                                                                                                                                                                                                                    
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GOOD PRACTICE EXAMPLE 

In what may be the first Court of Appeal hearing that re-

quired an intermediary to assist a witness, ground rules were 

set, prosecution and defence counsel ‘worked as a team, the 

better to promote the interests of justice in the conduct of 

this case’ and as directed by the ground rules, questions to 

be put to the vulnerable witness ‘were reviewed by the regis-

tered intermediary, whose sensible expert suggestions were 

unhesitatingly adopted.’  

Re FA [2015] EWCA Crim 209 
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that the cross-examination will not be conducted in 

the same way as it would have been if the witness 

had been an adult/non-vulnerable adult’  It should be 

‘addressed in a manner which is fair to both/all par-

ties.’  (Crown Court Compendium 2023 (pages 10-28 

10-30 which also gives examples of special measures 

directions).   

It is reasonable and common having regard to 

the vulnerability of the witness for judges to ask 

advocates to write out their proposed questions 

for the vulnerable witness and share them with 

the judge and the intermediary (where there is 

one) 

‘In appropriate cases, where the witness is young or suffers 

from a mental disability or disorder, advocates may be re-

quired to prepare their cross examination for consideration 

by the court. This applies to all cases, not just those in the 

section 28 pilot scheme.’  

R v Dinc [2017] EWCA Crim 1206.   

The judgment further states ‘Far from prejudicing the de-

fence, the practice ensures that defence advocates ask fo-

cused and often more effective questions of a vulnerable 

child witness.  The advocate will know precisely what the 

witness is going to say in chief because they will have the 

benefit of the pre-recorded ABE interview and can prepare 

fully’ 

‘Where questions are to be committed to writing and sub-

ject to judicial editing, with or without input from an inter-

mediary, then, as a general rule, the proposed questions 

must be shared with the other parties to the trial.  This ap-

plies to both vulnerable witnesses and defendants, unless 

the judge directs otherwise.’  

CrimPD 2023 para 6.1.5 

The proposed questions should be set out in Section 28 

Defence Ground Rules Hearing Form section 3.  

‘Judicial interventions in questioning can be minimized if the 

approach to questioning is discussed in advance at a ground 

rules hearing and adhered to by the advocates. It is now 

quite common (and expected) for advocates to be directed 

to disclose their proposed questions in writing to the judge 

in advance of the ground rules hearing. Those are then dis-

cussed at the ground rules hearing and approved or amend-

ed as appropriate.  In order to control questioning, judges 

should construct developmentally appropriate questions if 

advocates fail to do so’  

Equal Treatment Bench Book 2023 para 147 

Where witness cross-examination questions are disclosed in 

advance and/or discussed at the GRH, it is must be on the 

understanding that proposed cross- examination will not be 

‘telegraphed’ in advance to the witness. 

A party applying for special measures should 

have done so in accordance with the rules 

(including time limits) set out in CrimPR 18. 

Directions for appropriate treatment and questioning are 

not limited to special measures set out in the legislation. 

See Toolkit 10 - Identifying vulnerability in witnesses and 

defendants. 

At the GRH the trial judge should consider how 

special measures/additional measures and other 

adjustments directed by the court will combine. 

Section 19(2)(a) of the YJCEA refers to ‘the special 

measures available in relation to the witness (or any combi-

nation of them)’. 

TOOLKIT 1                                                                                                                                                                                                                    
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4. GROUND RULES REQUIRING  

    AN ADVOCATE TO REDUCE 

    QUESTIONS TO WRITING 

5. GROUND RULES ABOUT  

    SPECIAL MEASURES AND 

    OTHER ADJUSTMENTS 

GOOD PRACTICE EXAMPLE 

The defendant had a phobia about entering crowded rooms; 

the judge directed that the defendant should be the first to 

enter the courtroom at the start of the trial and after any 

break. 
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For example, live link and a screen may be combined if the 

judge directs that the defendant is not going to be allowed 

to see the witness on the live link screen (CrimPD 2023, 

para 6.3.8). Complainants should not be given the impres-

sion that only one special measure can be used at a time 

(see research by Majeed-Ariss at al., 2019) 

 

Even if no party has applied for special measures, the court 

may of its own motion raise the issue of whether such a 

direction should be given (YJCEA, section 19(1)(b)). 

 

Defence advocates may be restricted from 

putting their client’s case to the vulnerable wit-

ness - but generally the court expects them to be 

cross-examined in a modified form and with the 

benefit of the range of special measures. 

 

‘It is now generally accepted that if justice is to be done to 

the vulnerable witness and also to the accused, a radical 

departure from the traditional style of advocacy will be nec-

essary. Advocates must adapt to the witness, not the other 

way round. They cannot insist upon any supposed right “to 

put one’s case” or previous inconsistent statements to a 

vulnerable witness. If there is a right to “put one’s 

case” (about which we have our doubts) it must be modified 

for young or vulnerable witnesses. It is perfectly possible to 

ensure the jury are made aware of the defence case and of 

significant inconsistencies without intimidation or distress-

ing a witness (see for example paragraph 3E.4 of the Crimi-

nal Practice Directions).’  

R v Lubemba; R v JP [2014] EWCA Crim 2064, at [45] 

 

‘Aspects of evidence which undermine or are believed to 

undermine the child’s credibility must, of course, be re-

vealed to the jury, but it is not necessarily appropriate for 

them to form the subject matter of detailed cross-

examination of the child and the advocate may have to 

forego much of the kind of contemporary cross-examination 

which consists of no more than comment on matters which 

will be before the jury in any event from different sources.’  

R v B [2010] EWCA Crim 4, at [42] 

 

In R v RK [2018] EWCA Crim 603, at [27], the Court of Ap-

peal said: 

‘We understand the concern to protect a child witness and 

the desire of a defence advocate to avoid any suggestion of 

confronting a child witness. However, if a child is assessed 

as competent and the judge agrees the child is competent, 

we would generally expect the child to be called and cross-

examined, with the benefit of the range of special measures 

we now deploy. There is no reason to distress her or cause 

her any anxiety and therefore no reason to avoid putting 

the defence case by simple, short and direct questions. Alt-

hough this court has in the past doubted the right to put 

every aspect of the defence case to a vulnerable witness, 

whatever the circumstances, it has not questioned the gen-

eral duty to ensure the defence case is put fully and fairly 

and witnesses challenged, where that is possible.’ 

In section 28 YJCEA cases (pre-recorded cross-examination), 

advocates are required to complete the HMCTS’s section 28 

Defence GRH Form which includes space at sections 4  and 

5 to request direction where certain issues could not be 

questioning about to the vulnerable witness . 

 

Where such a restriction is imposed, it must be 

clearly defined and explained to the jury  

This was  clearly stated in R v Wills [2011] EWCA Crim 1938, 

at [36] and [37], and R v E [2011] EWCA Crim 3028). 
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GOOD PRACTICE EXAMPLE 

At the GRH the trial judge directed that the intermediary 

should work with interpreters to familiarise them with the 

deaf witness’s idiosyncratic signs so that together they could 

convey the witness’s answers to the court. 

6. GROUND RULES RELIEVING  

    A PARTY OF PUTTING THEIR 

    CASE 
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In R v YGM [2018] EWCA Crim 2458, at [21] it was said: 

‘We believe that the following is best practice in a case in-

volving cross examination of a vulnerable witness. First, the 

identification of any limitations on cross examination should 

take place at an early stage. We assume that this will occur 

at the ground rules hearing where the judge will discuss 

with the advocates the nature and extent of the limitations 

imposed and whether they are simply as to style or also 

relate to content. Before the witness is cross examined, it is 

best practice, (as recommended by the Judicial College) that 

as well as giving the standard special measures direction, 

the trial judge also directs the jury in general terms that 

limitations have been placed on the defence advocate. If 

any specific issues of content have been identified that the 

cross examiner cannot explore, the judge may wish to direct 

the jury about them after the cross examination is complet-

ed. On any view, the judge should direct the jury about 

them in the summing-up. Finally, we should add that every 

advocate (and trial judge) is expected to ensure that they 

are up to date with current best practice in the treatment of 

vulnerable witnesses.’ 

See also R v PMH [2018] EWCA Crim 2452. For a demon-

stration of how this might occur, see the training film A 

Question of Practice (Criminal Bar Association 2013). 

 

Not putting the opposing version to the witness 

potentially deprives the witness of the oppor-

tunity to have their evidence fairly tested. 

Careful thought should be given to how questions might be 

reworded so that the witness’s account can be fairly tested. 

If questions can be adapted so that the defence case can be 

put to the witness, then the questions should be put. If 

there is an intermediary for the witness/defendant, they 

should be consulted about how to word the questions. 

A judge has no power to insist on defence cross-

examination of the witness. The judge (or the prosecutor in 

re-examination) may ask a question to give the witness ‘the 

chance to deal with the implication in the cross examina-

tion’ (H v R [2014] EWCA Crim 1555, at [63]). 

 

Timetabling for the witness’s evidence should be 

addressed at the GRH so as to schedule a ‘clean 

start’ to the witness’s testimony. 

Trial management powers should be exercised to the full 

where a vulnerable witness or defendant is involved. A trial 

date involving a young or vulnerable adult witness should 

only be changed in exceptional circumstances. The capacity 

of a vulnerable witness is likely to deteriorate if there is 

delay. 

It is important to schedule a ‘clean start’ to the evidence of 

vulnerable witnesses as their evidence is also likely to dete-

riorate if they are kept waiting. (Equal Treatment Bench 

Book 2023 p502)  

TOOLKIT 1                                                                                                                                                                                                                    
GROUND RULES HEARINGS AND THE FAIR TREATMENT OF VULNERABLE PEOPLE IN COURT                  Revised—MARCH 2024 

7. GROUND RULES RELIEVING  

    A PARTY OF PUTTING THEIR 

    CASE 

GOOD PRACTICE EXAMPLE 

Defence counsel wanted to put to the witness the defend-

ant’s case that the incident had not happened at all. The 

intermediary advised on how this could be done in a way 

that the witness could deal with. 

Questions defence counsel originally wanted to put:  

Q: D didn’t put his willy in your mouth, did he?  

Q: D didn’t put his willy in your bottom, did he? 

On the advice of the intermediary, defence counsel’s ques-

tions were reframed. The traditional statement-plus-tag 

form was avoided. Instead, two simple statements (‘S’) were 

followed by a simple question for each of the above, e.g: 

S: You said D put his willy in your mouth. 

S: D says he didn’t put his willy in your mouth. 

Q: Did D really put his willy in your mouth? 
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If ‘tag’ questions are likely to be problematic for 

the vulnerable witness/defendant, the court 

should direct that they be avoided. 

Tag questions are linguistically complex and powerfully sug-

gestive. A tag question takes the form of a statement with a 

question added on at the end, for example, ‘You don’t like 

your stepdad, do you?’, ‘That’s right, isn’t it?’; as opposed 

to more linguistically straightforward questions or requests, 

such as ‘Do you like your stepdad?’ or ‘Tell me about your 

stepdad.’ 

 

Advocates should be reminded that cross-

examination should consist of short, simple 

questions, not comment on the evidence. 

“… it should not be over-problematic for the advo-

cate to formulate short, simple questions which 

put the essential elements of the defendant’s case 

to the witness … it should not take very lengthy 

cross-examination to demonstrate, when it is the 

case, that the child may indeed be fabricating, or 

fantasising, or imagining, or reciting a well re-

hearsed untruthful script, learned by rote, or 

simply just suggestible, or contaminated by or in 

collusion with others to make false allegations, or 

making assertions in language which is beyond his 

or her level of comprehension, and therefore likely 

to be derived from another source. Comment on 

the evidence, including comment on evidence 

which may bear adversely on the credibility of the 

child, should be addressed after the child has fin-

ished giving evidence.’  

R v B [2010] EWCA Crim 4, at [42] 

“What ought to be avoided is the increasing mod-

ern habit of assertion, (often in tendentious terms 

or incorporating comment), which is not true 

cross-examination.” 

R v Farooqi [2013] EWCA Crim 1649, at [113] 

 

Judges may give directions about cross-

examination based on third-party disclosure. 

A witness ought to know in advance if certain rec-

ords have been disclosed to the other side and 

that they may be asked questions about them. A 

witness taken by surprise by questions may be-

come distressed because, for example, they were 

unaware that their GP or social care records had 

been disclosed to the defence: ‘… prosecutors 

[should] satisfy themselves that complainants 

have consented to their medical records and/or 

counselling notes being disclosed to the de-

fence’ (Disclosure of Medical Records and Coun-

selling Notes, HM Crown Prosecution Service In-

spectorate July 2013) otherwise the witness 

should be informed if the judge ordered disclo-

sure of such material to the defence in the ab-

sence of their consent. Telling the witness this is 

not tantamount to coaching. 

Advocates should consider whether it is in fact 

necessary to go through this material in cross-

examination simply to highlight the fact that 

there are inconsistencies which can be agreed 

and put before the jury. 
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GOOD PRACTICE EXAMPLE 

The witness was taking a significant amount of medication to 

control psychiatric symptoms. Her ability to give evidence 

was much improved in the afternoon when her medication 

had the chance to start working and her mental state was 

most stable. The schedule was arranged so that she gave her 

testimony only in the afternoons. 
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“Instead of exploring apparent inconsistencies in cross-

examination it may, subject to discussion between the judge 

and the advocate(s), be appropriate for these to be identi-

fied to the jury after the witness’s evidence.  Where appro-

priate the judge should point out important inconsistencies 

after (instead of during) the witness’s evidence” 

CrimPD 2023 para 6.1.9 

A trial judge is entitled to set time limits on cross

-examination. 

A trial judge may be justified in imposing ‘a time limit on 

the cross-examination of the complainant’ (R v Butt [2005] 

EWCA Crim 805) and ‘is entitled to and should set reasona-

ble time limits and to interrupt where he considers question-

ing is inappropriate’ (R v Lubemba; R v JP [2014] EWCA 

Crim 2064 at [51]).  

By way of example, in Lubemba, the cross-examination of a 

ten-year-old rape complainant was limited ‘to 45 minutes 

and [the judge] interrupted when he felt her questions were 

unclear or inappropriate’ (R v Lubemba; R v JP [2014] EWCA 

Crim 2064 at [32]).  See also R v Lally [2021] EWCA 1372.  

 

 

 

Ground rules should prevent cross-examination 

based on discredited myths. 

For example, in sexual assault cases judges are expected to 

prevent cross-examination based on: 

‘… what modern research has proved to be myths … It is a 

myth that a man cannot be raped. It is a myth that rape 

involves a hooded stranger, or is limited to strangers. It is a 

myth that if there are no marks on the complainant, and no 

evidence of distress independently offered, that she cannot 

have been raped. It is a myth that unless the victim com-

plains immediately she must have consented to sexual inter-

course … It is a myth that if a woman has imbibed a great 

deal of alcohol with a man, she must have been willing to 

have sexual intercourse with him.’  

Judge 2011;  

see also the Crown Court Compendium (2023), section 20. 

Sections 41–43 YJCEA restrict cross-examination on the 

complainant’s sexual history without leave of the court. 

Applications for leave must be made in writing and within 

28 days of disclosure (CrimPR 22). 

 

Judges should make clear in advance where the 

boundaries of questioning lie. 

‘[T]here is a limit to the extent to which a Judge may proper-

ly intervene once questioning is underway without running 

the risk of seeming to descend into the arena and thereby 

potentially creating the perception of unfairness and – in 

extreme cases – imperilling any resulting conviction. Far 

better to have made clear from the start where the bounda-

ries of questioning lie.’  

Leveson 2015, 8.3.1, ‘Ground rules approach’, para 257 
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GOOD PRACTICE EXAMPLE 

The witness was allowed to have short ‘time-out’ breaks 

(usually of just 30 seconds) in a small tent in the live link 

room when her anxiety peaked, but was not at the point 

where she needed a full break from giving her evidence. 

While the witness took this short break, the live link was 

temporarily turned off and the court waited until she was 

ready to continue. (If the live link remains on, the judge 

should ensure that the microphones in the court are turned 

off so that the witness does not hear the conversations in 

the courtroom.) 

8. GROUND RULES ON THE  

    DURATION OF QUESTIONING 

9. GROUND RULES ABOUT  

    QUESTIONS THAT MAY OR 

    MAY NOT BE ASKED 
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Topics should be allocated to defence counsel to 

avoid repeat and/or unnecessarily prolonged 

cross-examination. 

‘If there is more than one accused, the judge should not 

permit each advocate to repeat the questioning of a vulner-

able witness.  In advance of the trial, the advocates should 

divide the topics between them, with the advocate for one 

accused leading the questioning, and the advocate(s) for 

the other accused asking only ancillary questions   relevant 

to their client’s case without repeating the questioning that 

has already taken place.’  

CrimPD 2023, para 6.1.10 

‘In a multi-handed trial the judge must ensure that the wit-

ness is treated fairly over all, and not asked questions on the 

same topics, to the same end, by each and every advocate. 

Advocates must accept that the courts will no longer allow 

them the freedom to conduct their own cross-examination 

where it involves simply repeating what others have asked 

before, or exploring precisely the same territory. For these 

purposes defence advocates will now be treated as a group 

and, if necessary, issues divided amongst them, provided, of 

course, there is no unfairness in so doing.’  

R v Jonas [2015] EWCA Crim 562, at [31] (Hallett LJ). 

 

Communication aids (YJCEA, section 30) may be 

ordered for eligible vulnerable witnesses. 

 

 

 

Communications aids for vulnerable defendants 

have also been ordered by judges using their in-

herent jurisdiction. 
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10. GROUND RULES ALLOCATING  

      TOPICS AMONG ADVOCATES  

      FOR CO-DEFENDANTS 

11. GROUND RULES ABOUT  

     COMMUNICATION AIDS 

GOOD PRACTICE EXAMPLE 

The judge directed that a witness could pause cross-

examination by pointing to a ‘pause’ card on the table in the 

live link room and the intermediary could then alert the 

judge that a pause had been requested. 

GOOD PRACTICE EXAMPLE 

‘In particular in a trial of a sexual offence, “body maps” 

should be provided for the witness’ use. If the witness needs 

to indicate a part of the body, the advocate should ask the 

witness to point to the relevant part on the body map. In sex 

cases, judges should not permit advocates to ask the witness 

to point to a part of the witness’ own body. Similarly, photo-

graphs of the witness’ body should not be shown around the 

court while the witness is giving evidence.’  

CrimPD 3E.6 

GOOD PRACTICE EXAMPLE 

‘Post-it’ notes may be stuck on to the glass screen in the 

dock showing the order of events during the trial. These can 

be changed around and also removed, once a particular 

event has happened, to help a defendant who has difficulty 

understanding the order of events. 

GOOD PRACTICE EXAMPLE 

The defendant who struggled with concepts of time was al-

lowed a timeline to assist cross- examination. The advocates 

had a duplicate copy and indicated certain points on the 

timeline when putting questions to the witness. 



© The Advocate’s Gateway 2024  theadvocatesgateway@gmail.com  11 

 

The Advocate’s Gateway 

Ground rules should consider how the witness’s 

supporter or intermediary will assist with com-

munication aids. 

‘In a trial of a sexual offence there is an obvious 

need for sensitivity in the nature of and way ques-

tions are asked of a complainant and/or accused.  

Judges should not permit advocates to ask the 

witness to point to a part of the witness’s own 

body. Similarly photographs of the witness’s body 

should not be shown while the witness is giving 

evidence.  If there is a need for a witness to identi-

fy a part of the body then the use of body maps 

will be appropriate’.  

CrimPD 2023 para 6.1.11 

 

‘In due course, consideration should be given to 

whether or not this [GRHs] approach may sensibly 

be extended to other areas of cross-examination 

in which it may take place (for example, with ex-

pert witnesses).’  

Leveson 2015, 8.3.1, ‘Ground rules approach’, 

para 267 

 

 

 

 

 

 

TOOLKIT 1                                                                                                                                                                                                                    
GROUND RULES HEARINGS AND THE FAIR TREATMENT OF VULNERABLE PEOPLE IN COURT                  Revised—MARCH 2024 

12. EXTENDING THE USE OF GRHs 

GOOD PRACTICE EXAMPLE 

It was directed that the intermediary would hold up to the 

live link camera the answers written by the partially mute 

witness and she would also number the pages used by the 

witness to communicate his answers in writing. 
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The toolkit summarises key points from research and guid-

ance including:  

• Cooper, P, Highs and Lows: The 4th Intermediary 

Survey (Kingston University 2014) 

• Cooper, P and Allely, C, ‘The curious incident of the 

man in the bank: procedural fairness and a defend-

ant with Asperger’s syndrome’ 180 (35) Criminal Law 

and Justice Weekly (2016) 

• Cooper, P, Backen, P and Marchant, R, ‘Getting to 

grips with ground rules hearings: a checklist for judg-

es, advocates and intermediaries to promote the fair 

treatment of vulnerable people in court’ 6 Criminal 

Law Review 417–432 (2015) 

• Cooper, P and Norton, H (eds), Vulnerable People 

and the Criminal Justice System: A Guide to Law and 

Practice (Oxford University Press, 2017) 

• Criminal Procedures Rules and Practice Directions 

(England and Wales) 

• Judge, The Rt Hon The Lord, Lord Chief Justice of 

England and Wales, ‘Vulnerable witnesses in the 

administration of criminal justice’ (17th Australian 

Institute of Judicial Administration Oration in Judicial 

Administration, Sydney 2011) 

• Judicial College (2018) Crown Court Compendium 

• Judicial College (2018) Equal Treatment Bench Book 

• Leveson, The Rt Hon Sir Brian, President of the 

Queen’s Bench Division, Review of Efficiency in Crim-

inal Proceedings (Judiciary of England and Wales 

2015) 

• Majeed-Ariss, R, Brockway, A, Cooke, K and White, K, 

‘“Could do better”: Report on the use of special 

measures in sexual offences cases’ Criminology and 

Criminal Justice, 1-18, 2019 https://orcid.org/0000-

0003-0892-4710 

• Wurtzel, D, ‘Time to change the rules?’ Counsel 32 

(November 2012) 
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