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The Advocate’s Gateway toolkits aim to support the early identifica-
tion of vulnerability in witnesses and defendants and the making of
reasonable adjustments so that the justice system is fair. Effective
communication is essential in the legal process. The handling and
questioning of vulnerable witnesses and defendants are specialist
skills.

These toolkits draw on the expertise of a wide range of profession-
als and represent best practice guidance; they are not legal advice
and should not be construed as such.
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1. INTRODUCTION

When a person who is vulnerable is to give evidence, consid-
eration should be given to the use of live link including a
‘remote’ live link. In preparation for trial in the criminal
courts, the court must take ‘every reasonable step’ to facili-
tate the attendance and participation of witnesses and de-
fendants (e.g. Criminal Procedure Rules (CrimPR) 2020, as
amended, rule 3.8 (3)(a) and (b)). One such step is to identify
at the earliest opportunity those whose evidence would be
best given via a remote link from a different court centre,
police station, video-conferencing facility or any other suita-
ble location. There is guidance in relation to ‘video-
conferencing’ similarly in Part 32 of the Civil Procedure Rules.

Not every potential venue will be appropriate for each wit-
ness. For instance, it may not be appropriate for a child to
give evidence from their home address or school if this will
lead to them associating home or school with giving evidence
of traumatic events. The views of the witness should be
sought and expert advice taken from the parent, an interme-
diary or social worker as appropriate.

It should be noted that the use of remote links is not con-
fined to vulnerable or intimidated witnesses. Provisions are
available to enable witnesses to give evidence from abroad,
for instance, or from a remote site where it is in the interests
of the efficient and effective administration of justice for
them to do so (Criminal Justice Act 1988, section 32; Youth
Justice and Criminal Evidence Act 1999; Civil Procedure Rules,
Part 32). A remote link may be needed for a number of very
different reasons:

° the witness cannot leave their home (e.g. agorapho-
bia, extreme anxiety, physical disability);

. the witness cannot leave the residential setting (e.g. in
a secure unit with 2:1 support);

° the witness cannot leave hospital (e.g. severe head
injury, terminal illness, multiple health needs);

. the witness cannot travel the distance required;

. the witness is too fearful to be in the same building as
the defendant(s), even with additional security or ad-
ditional special measures (e.g. victim of domestic vio-
lence who has been moved out of the area for their
own safety);
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. the witness presents too high a risk to be contained
safely in a court building (e.g. extreme violence to
self, others or environment; risk of absconding);

. the needs of the witness cannot be met in the court
building where the trial is being held (e.g. needing
accessible bathroom facilities, rapid access to medi-
cal care beyond that which can be provided by the
court);

. the witness is too disturbed or too young or other-
wise too vulnerable for the experience of a court
building to be tolerated, even with additional sup-
portive measures.

Before a decision is made that a remote link is the appropri-
ate method of a witness giving evidence, careful considera-
tion needs to be given. Each witness must be considered
individually.

The Equality and Human Rights Commission has provided
points of principle which apply to all types of remote hear-
ing which can again be found in the Equal Treatment Bench
Book.

If a remote hearing is unavoidable, then advocates must
take steps to take account of the following:

° It is harder to identify if someone is confused, disen-
gaged or unable to pay attention if they appear only
as a small figure on screen.

. Poor sound and image quality is hard for everyone,
but can cause particular difficulties for those who are
struggling to follow or participate.

. It can be particularly confusing or distressing for the
individual to be unable to see the whole courtroom
and everyone in it.

. The individual may be more isolated than if appear-
ing in court and may find it harder to communicate
with legal advisers.

. Video hearings make it harder to identify a mental
disability if it has not already been flagged up.

In family cases please see Re A (Children) (Remote Hearing:
Care and Placement Orders) [2020] EWCA Civ 583.

Women and Remote Hearings

A woman who is heavily pregnant or has just given birth
should not be expected to attend a court or tribunal unless
she feels able to do so. This is likely to apply at least to the
month before the birth and at least two months after the
birth. Even a video or telephone hearing may be too diffi-
cult if the woman is looking after the baby on her own. This
may mean that a hearing has to be adjourned. The Court of
Appeal in F (A Child: Adjournment) added these points, with
a reminder that the touchstone for case management is
justice:

. A mother should not have to put forward medical
reasons to justify her request to avoid such dates.

. It is not a solution to suggest a mother attends by
remote video from her own home. She is entitled to
attend in person if she wants to, and in any event,
even remote participation can be stressful and
would need her full attention.

. A general intention to allow breaks does not remedy
the position if the hearing should not be taking place
atall.

° A ‘try it and see’ approach is not appropriate in this

type of situation.

. Account needs to be given to a mother’s anxiety at
the prospect of having to participate.

° Breaks should be allowed for breastfeeding or ex-
pressing milk, having checked with the mother as to
the best timing. Ideally, use of a private room should
be made available if desired.

. It may be possible to conduct a hearing with a baby
or child in the court, provided the baby or child is
not disrupting the hearing, e.g. by crying or making a
noise. However, a hearing should not be conducted
in the presence of a child unless the judge is satisfied
that it is appropriate in all the circumstances for the
child to see and hear the proceedings. Children un-
der the age of 14 are not permitted in the public
gallery or courtroom of a magistrates or crown court
(other than as a defendant or witness), unless the
court specifically allows them to be present. For ex-
ample, it may not be appropriate where there may
be information that might cause the child distress,
anxiety or other harm.
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Identifying the need for remote link at the
earliest opportunity

In criminal cases the need should be identified at the
first appearance in the Youth or Magistrates’ Court
and in advance of the Plea and Trial Preparation
Hearing at Crown Court.

Need should be based upon consultation with the
witness and any carer/supporter, medical evidence
and/or other agencies involved with the individual.

Any application must contain as much information as
possible in order to properly demonstrate why a
remote link is necessary for the particular witness.
The reasons for a remote link may be included in an
intermediary report if there is one. The presence or
not and identity of a witness supporter in the re-
mote live link room should also be addressed at the
earliest opportunity.

Pre-trial management

Pre-trial management will be of paramount importance to

ensure that use of the remote link is planned sufficiently in

advance of the trial and so that all parties know with whom

to liaise and what arrangements are in place.

A remote link is an extension of the courtroom and
therefore all steps must be taken to ensure the
‘usual’ courtroom procedures (taking the Oath, han-
dling of exhibits etc.) apply.

Use of a remote link is likely to require considerable
planning, organisation and communication between
a large number of agencies.

There may be circumstances in which a pre-trial
hearing should be held in order to discuss the practi-
cal procedures of administering the remote link, for
instance, where the link is from an unusual location
or the witnesses has particularly complex needs. All
parties who may be involved in the planning and use
of a remote link should attend the pre-trial hearings
where possible. These may include:

O trial advocates;
0 trial judge;

O court staff;

o police officer in charge of the case;
O Witness Service;
0 support/medical/security staff who may be

required to be present with the witness while
evidence is being given;

o registered intermediary.

Where there is an intermediary, the pre-trial hearing may

usefully be combined with a ground rules hearing.

Identifying the location for a remote link

Some court centres have a dedicated site which may
be used for a remote link.

Not all courts have access to a network which will
permit external links. However, local businesses/
universities/chambers may be able to provide this
service. Other courts, police stations, hospitals or the
witness’s home may also be appropriate, subject to
the needs of the witness.

Identify the reason the remote link is required and
then which venue is most appropriate for the partic-
ular witness. Check that the location will have ade-
quate facilities for that witness.

If an appropriate location cannot be found in the
vicinity of the court centre because there is limited
or no access to video-conferencing, an alternative
secure location will have to be found.

Consider whether Skype, Zoom, Microsoft Teams or
similar is appropriate: can a bridge (a device that
connects two networks that are in geographically
different locations) be set up to increase security
and ensure the audio and visual link is of sufficient
quality to enable the evidence being given to be
heard and recorded on the court equipment? Some
companies will do this at a fraction of the cost of
using video-conferencing facilities.

If contemplating an alternative location, ensure ap-
propriate equipment — e.g. a personal computer or

tablet device, internet connection, webcam, micro-

phone and mobile telephone or landline connection
—is available at the location.
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The court and bridging company are likely to need
some notice in order to set up the bridge, so the

need for this facility must be identified at the earliest

opportunity.

Factors to consider when a location has been
identified

The room from which the witness gives evidence
should be secure and private with access to ade-
quate facilities for the witness (such as a bathroom).
There should be suitable access for medical staff,
where the individual is known to have a pre-existing
medical condition, in the event that urgent treat-
ment or attention is required.

The room should be large enough to accommodate
the witness and any other people who may need to
be present, e.g. a supporter, care staff, member of

court staff.

Check whether it is possible to communicate with
the court from the remote link location —is there
access within the room to a telephone? Is it possible
to use a mobile telephone? Can communication be
by email?

Check whether there is any activity likely to be going
on outside the room/location which may cause dis-
ruption, e.g. building work.

Are there facilities within the room or nearby from
which it is possible to obtain refreshments? If not,
how is it proposed this will be done in the event the
witness is required all day?

Identify who will be available to ensure the affirma-
tion is taken and to manage any exhibits. Will the
judge or an usher administer the Oath? Can a mem-
ber of the court staff attend? What arrangements
can be made to ensure that exhibits which a witness
is required to consider are at the remote site and
what arrangements are in place to ensure that the
exhibits are kept secure?

Revised—September 2023

2. PRACTICAL ISSUES ARISING

FROM THE USE OF A REMOTE
LINK

Setting up the remote link

. The court should liaise with the service provider to
ensure the facility can be set up and works with
sufficient clarity for the witness to be seen and heard
and possibly recorded on the court equipment. The
link must be tested in advance. Identify a named
individual who will be responsible for this.

. Consider whether there should be a technician on
stand-by in case the equipment fails at any stage
during the proceedings. Consider what will happen if
the link does fail — who will be responsible for re-
establishing the link? Will the witness need to be
taken elsewhere while the link is being re-
established or if the link cannot be re-established?

. Who will be present to manage the link once it is up
and running? Identify which court official will be pre-
sent to administer the Affirmation, manage any diffi-
culties and liaise with the court.

° Ensure there is a back-up plan.
Communication
. Identify who will be responsible for communication

between the remote link room and the court and
how this communication will take place.

. Is it possible to communicate directly by telephone
with those at the remote link location and, if not,
what other arrangements are possible? For example,
is it possible to communicate by email?

° Contact numbers/email addresses for those in
attendance both at court and at the remote link site
on the day should be exchanged in advance.
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Witness familiarisation

As is usual for live links, the witness should practise
speaking and listening over the live link (Witness
Charter 2013, standard 10). Victims are entitled to
familiarise themselves with the venue where they
will give evidence (Code of Practice for Victims of
Crime 2015). Practising speaking and listening to
questions over a remote link may be combined with
the familiarisation visit, but beware of providing the
witness with too much information in one visit. See
also Chapter 2 paragraphs 81-84 Equal Treatment
Bench Book 2022 as amended.

If it is not possible to conduct a familiarisation visit
(for instance, because the witness lives too far away
from the location), consider whether there are other
means of allowing the witness to see the room/
location (for instance, by using photographs).

Agree how and when the witness will meet the ad-
vocates and the judge before giving evidence. If it is
not possible for the witness to meet these people in
person, consider whether it is possible to send a
‘who’s who’ document in advance, with photographs
of the advocates and the judge.

Scheduling the witness’s evidence

Scheduling the witness’s evidence will be even more
important than usual as the link may only be availa-
ble for a limited period of time and the witness may
be waiting in an unfamiliar location.

Agree a timed witness order in advance, ensuring
where possible all preliminary points are finished
when the witness is due to start. If possible, the
judge and advocates should have a contingency plan
in case there are problems. The timetable should
ensure that the witness gives evidence at the opti-
mum time for him or herself.

Memory refreshing

Decide when, where and how this should take place
on a case-by-case basis with the overriding aim of
enabling witnesses to give their best evidence.

Memory refreshing is an important part of witness
preparation. The practice of giving a witness their
statement on the morning of trial and expecting
them to absorb all the information an hour before
giving evidence is no longer an acceptable basis for
witness preparation. Many witnesses will benefit
from the opportunity of reading their statements in
the week before the trial, albeit, in criminal cases, in
the presence of a police officer.

When in a remote location the witness supporter
must have a copy of all the witness’s statements in
case they need to refresh their memory from them.

If the witness’s testimony had been recorded in an
Achieving Best Evidence (ABE) interview then a tran-
script of the same needs to be in the remote location
room for reference if needed.

The trial advocates need to agree a list of documents
that will be in the remote location room, this should
be agreed at a preliminary hearing.

Arrangements for memory refreshing should be can-
vassed and agreed at a preliminary hearing.

If the witness had a video-recorded interview, in a
criminal case, there is no obligation for the witness
to watch the recording at the same time as the jury.
The first viewing is often distressing or distracting
and should be scheduled before the day of testimo-
ny (Equal Treatment Bench Book 2013, chapter 5,
‘Children and vulnerable adults’, para 39). Be aware
that combining the viewing of a DVD with a court
familiarisation visit may be ‘information overload’
for the witness.

Exhibits

Arrangements will need to be made for all appropri-
ate exhibits to be taken to the remote link location
and returned once the evidence has been given.
Identify who will be responsible for doing this.

There may not be anywhere for documents to be
securely stored and so arrangements may involve
taking the exhibits to and from the location on the
day the evidence is given.
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Consider whether the witness is able to physically
hold/manipulate the exhibits and who will assist
them with this if necessary.

Other documentation required for the witness

Consider when and how other documentation will
be presented to the witness and what techniques
will be used to question. It may be necessary for the
defence to identify in advance those documents
which they may require the witness to view.

This should be considered by all parties and direc-
tions given at a pre-trial hearing.

Consider in advance whether the witness may be
required to draw a plan or sketch or mark a docu-
ment during their evidence. Consider whether this
can be done in advance. If not, how is it to be provid-
ed to the judge, advocates and jury?

Realistic questioning of a remote link witness must
be considered in advance and questions and styles
adapted to fit. Questions about dimensions, sizes,
lengths etc. that may be referenced by use of the
court room will not work. Demonstration questions
may be problematic due to camera angles.

Both parties will need to consider their questioning
of the witness by reference to where they are.

The advocates should draw up an agenda of issues
for the Judge to consider at a pre-trial hearing with
the matters in this Toolkit in mind.

Paragraph 11 of the Practice Direction on the Guid-
ance for establishing and using live link and tele-
phone facilities for criminal court hearings sets out
the duties of advocates and professional witnesses
when using live link.

A remote link often causes feedback and/or a delay
between speech and that speech being heard in the
other location. For these reasons it is essential that
questions are concise and focused. It would benefit
advocates to speak more slowly than usual to com-
pensate for this delay and to make their questioning
easier to hear. An advocate must not interrupt a

person speaking over the link unless there is no al-
ternative.

Extra time must be afforded at the end of a witness’s
answer to ensure that the answer has been complet-
ed. It is common for an advocate to consider that a
witness has finished speaking whereas in fact the
witness has paused to consider the matter or there
is a slight delay in transmission.

In order to appear on the screen as focusing on the
witness the questioner should look towards the top
of the camera if using court equipment or over the
top of their computer screen if using a laptop. This
ensures that the questioner’s head is in the best po-
sition. Positioning on the screen should be main-
tained.

Subtle facial gestures are often lost in the transmis-
sion of live images from one court room to another.
Should it be necessary for an advocate to smile then
a slightly exaggerated movement will cause an accu-
rate representation of the relevant gesture. Advo-
cates should take care to ensure that they continue
to visually engage with the witness over the video
link. If it is necessary for the advocate to look else-
where this should be signposted in advance, e.g. ‘I
just need to look at a map for a moment’.

Using hand gestures over a video link can seem in-
timidating because of the position of the advocate
on the screen and the relative size of the hands and
the movement upon the screen. Try not to make
such gestures.

Taking the Oath or Affirmation

It is not the responsibility of an intermediary or a
supporter to administer the Oath or Affirmation.

A member of court staff will need to be present to
do so.

Identify whether an oath or affirmation will be taken
in advance.
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